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servient tenement is separated by other lands from the dominant tenement. 
Graham v. Walker et al. (1905), — Conn. — ,61 Atl. Rep. 98. 

The views of the court as to the right of way by custom was taken in 
New Jersey and the same reason given. Ackerman v. Shelp, 8 N. J. L. 153. 
And in Virginia in Harris v. Carson, 7 Leigh 632, the same result was at- 
tained but on the ground that a practice or usage can have no force in this 
country because it lacks the essential ingredient of a good custom — it is 
not immemorial. New Hampshire seems to stand alone in directly affirm- 
ing the existence of such customary rights. Nudd v. Hobbs, 17 N. H. 524; 
Knowles v. Dow, 22 N. H. 387. Several other states, however, have assumed 
the existence of such rights although deciding adversely to the existence 
of the right in the particular case. Pearsall v. Post, 20 Wend. (N. Y.) m; 
Thomas v. Ford, 63 Md. 346, 52 Am. Rep. 513; Bethum v. Turner, 1 Me. in; 
Chambers v. Furry et al., 1 Yeates (Pa.) 167; Waters v. Grilley, 4 Pick. 
(Mass.) 145. It is well settled that a right in no way connected with 
the enjoyment or use of land cannot be annexed as an incident to such land 
so as to become appurtenant. Linthicum v. Ray, j6 U. S. 241. 

This should be the test, not mere physical contiguity; for it is plain that 
a right of way may be perfectly and directly connected with the enjoyment 
or use, and have no terminus touching the dominant tenement. There are 
cases and text writers that lay down the requirement of one terminus being 
on the tenement, but they are against the might of reason and authority. 
Washburn, Easements p. 161 — , 23 Am. and Eng. Enc. of Law 6, "Private 
Ways;" Louisville etc. R. Co. v. Koelle, 104 111. 455; Whaley v. Stevens, 
21 S. C. 221 ; 27 S. C. 549. These cases all state that for the way to be 
appurtenant, one of its ends or termini must begin on the dominant tene- 
ment, but no reason is given why such should be the case. What seems to 
be the clearer and more sensible rule, lies the other way. Horner v. 
Keene, 177 111. 390, 52 N. E. 492; Stocks v. Booth, 1 T. R. 428; Cody v. 
Springfield Water-works Co., 134 N. Y. 118; 31, N. E. 245. See Fiske v. 
Ley, 76 Conn. 295, 56 Atl. 559. 

Elections — Constitutionality op Law Changing Date — Holding Over. 
— A Nebraska act (H. R. 235, Sess. Laws 1905) provided that elections 
should be held biennially in the even numbered years, instead of annually, 
and thus had the effect of prolonging for one year trie terms of those officers 
whose successors would, under the old law, have been elected in the odd 
numbered years. The constitution, after providing a fixed term for each 
of these officers, had declared that "all officers provided for in this section 
shall hold their offices until their successors shall be qualified." Held, the 
law is unconstitutional in that it extends the terms of certain officers beyond 
the constitutional period. State ex rel. Polk v. Galusha, Secretary of State, 
(1905) — Nebr. — , 104 N. W. Rep. 197. 

The holding-over clause of the constitution, the court said, could not 
operate to extend the terms of the present incumbents until their successors 
could take office under the new law, since that clause applied only to failure 
to qualify due to unforseen contingencies. A term of office, reasoned the 
court, is a definite period of time (State v. Stonestreet, 79 Mo. 361), and a 
holding over for failure of a duly qualified successor is an encroachment on 
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the successor's term; but a postponement by the legislature of the day on 
which the successor is to qualify does not diminish the successor's term, 
but adds another definite period to the tenure of incumbent. Furthermore, 
this act was in contravention of the popular right to choose these officers 
by election, which the constitution had intended should be exercised at 
definite successive periods. Where the State Constitution contains an un- 
qualified limitation of the term of office, with no holding-over clause, the 
legislature cannot alter it either directly or by postponing the date for the 
successor's qualification. State v. Askew, 48 Ark. 82; Howard v. State, 
10 Ind. 99. But almost invariably there is a constitutional provision, or 
general law, authorizing holding over, as in the principal case. It is then 
frequently held that a statute postponing an election is not contrary to 
constitutional provisions fixing the terms of officers. The act is construed 
not to contemplate extending the term of incumbent. The legislature acts 
under general authority to regulate elections. The incidental result is delay 
in the qualification of a successor; and a condition is created by virtue of 
which the constitutional provision for holding over operated to keep the 
then incumbent in office. State v. McCracken, 51 Ohio St. 123; State v. 
Menaugh, 151 Ind. 260 (affirmed Lamed v. Elliott, 155 Ind. 702) ; Treadwell 
v. Supervisors, 62 Calif. 563. State v. Andrews, 64 Kan. 474. Contra, 
Gemmer v. State, (1904), — Ind. — ,71 N. E. Rep. 478. Where a constitutional 
limitation of term has been held to defeat an act changing the date of 
elections, the form of the limitation is immaterial. It may fix the term of 
the office, or it may limit the length of time during which one man may 
occupy it. Cf. State v. Thoman, 10 Kan. 191, with Gemmer v. State (above). 
It has even been held that a provision against one person's holding the 
office for more than a certain number of terms would operate in the same 
way, on the ground that a holding-over by reason of the change in the 
election, not being deducted from successor's term, would be an additional 
term. Gemmer v. State (above). Contra State v. Tollman, 24 Wash. 426, 
Pruitt v. Squires, 64 Kan. 855. The court suggests, however, in People v. 
Edwards, 93 Calif. 153, that there is a distinction between a constitutional 
provision that no person shall hold the office in question more than four 
years, and a provision that the term of the officer shall not exceed four 
years, saying that, in the former case, the officer cannot hold more than 
four years, even under the operation of the holding-over clause, while in 
the latter case he may, since the length of his "term" does not exceed four 
years, and the period following is not to be considered a term. Another 
variation occurs where the constitution provides that there shall be an elec- 
tion for a certain office every six years and a schedule attached to the 
"constitution fixes the date of the first election. In some states these provi- 
sions are taken as mandatory, and any law changing the date of election 
is held unconstitutional as depriving the voters of the chance to express 
their choice at the constitutional period. People v. Knopf. 198 111. 340. 
Other cases hold the schedule merely temporary and a substantial compliance 
with the spirit of the constitution sufficient. State v. McCracken (above) ; 
Wilson v. Clark, 63 Kan. 505. Where a new judicial circuit is created and 
the same act provides for an election to be held at once, the judge so elected 
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to hold until the next general election for circuit judges, and that interval 
was less than the constitutional term of circuit judge, it was nevertheless 
held that his successor might be chosen at such election, on the ground that 
he had not been chosen for the regular term but to fill a vacancy. State v. 
Askew (above). State v. Thoman, 10 Kan. 191, permits the prior incum- 
bent to hold for his full constitutional term. People v. Knopf (above) 
takes a third position and overthrows the law altogether because it attempts 
to provide for the election of a judge for a term less than the constitutional 



Evidence— Personal Injury — Physical Examination of Plaintiff. — 
In an action for damages for personal injuries, it was Held, that plaintiff 
could not be compelled to submit to a physical examination. May v. North- 
ern Pac. Ry. Co. (1905), — Mont. — , 81 Pac. Rep. 328. 

This comparatively new question has given rise to conflicting opinions. 
The undoubted weight of authorrty is opposed to the above view. I Mich. 
Law Review, pp. 193, 277; II Id., p. 321; III Id., 160; where the cases are 
reviewed. The Oklahoma court agrees with the Montana decision but 
justifies it on the ground that the holdings of the Supreme Court of the 
United States are binding on the territorial court, and cites Union Pac. Ry. 
Co. v. Botsford, 141 U. S. 250, which is in accord, but with two justices 
dissenting. City of Kingfisher v. Altizer, 13 Okl. 121. In the large number 
of states where the opposing view is held, the right of defendant is not con- 
sidered absolute but rests in the discretion of the trial court. Graves v. 
City of Battle Creek, 95 Mich. 266. 

Evidence — Physical Examination of Accused. — The trial court refused 
to compel accused to submit to a measurement of his foot. Held, that 
accused could not be compelled to submit to such a measurement. Bridges 
v. State (1905), — Miss. — , 38 So. Rep. 679. 

No cases are cited. Decisions are not in accord as to the trial court's 
authority in such a case. It has been held that it is discretionary with the 
court whether accused should be compelled to make tracks in sawdust on 
the court room floor. Campbell v. State, 55 Ala. 80; that accused could be 
compelled to have his feet measured to see if he could wear a certain kind 
of boots. This was held a legitimate way of cross-examining him since 
he had made efforts on direct examination to get the boots on. State v. 
Nordstrom, 7 Wash. 506. In one of the most extreme cases under this 
view, accused was compelled to bare his arm to disclose certain tattooing, 
when his identity was in question. State v. Ah Chuey, 14 Nev. 79. But it 
has been held that accused could not be compelled to make footprints for 
comparison. Day v. State, 63 Ga. 667 ; Stokes v. State, 5 Baxt. (Tenn.) 619. 
Refusal of accused when arrested to make tracks in the hall, with the promise 
that if they did not correspond with tracks made by a burglar, he would be 
released, could not be used against him. Cooper v. State, 86 Ala. 610. 
Accused in burglary case cannot be compelled to have his foot measured 
or try on a shoe. People v. Mead, 50 Mich. 228. But in cases where it is 



